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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge

This matter is before the Court on plaintiff's objection to
a Report and Recomrendation issued by United States Magi strate
Judge Robert W Lovegreen reconmmendi ng denial of plaintiff's
notion for attorneys’ fees. The notion was nmade by plaintiff
following a voluntary settlenent of plaintiff's conplaint
alleging violations of plaintiff’s rights under a federal civil
rights statute for the disabled and the United States
Constitution. Following a de novo review of the issue and for
the reasons stated below, this Court adopts in part the Report
and Recomrendation of the Magistrate Judge and denies plaintiff's

notion for attorneys’ fees.

BACKGROUND

The conpl ai nt underlying the notion before the Court was
voluntarily dism ssed by the parties on Septenber 17, 1997. On
that sanme day, plaintiff filed this notion for attorneys’ fees.

In that conplaint, plaintiff alleged that defendants viol ated



plaintiff's rights under the Americans with Disabilities Act
("ADA") and the Due Process C ause of the Fourteenth Amendnent.
See 42 U S.C. 8§ 12101 et seq.; U S. Const. anend. XIV. Plaintiff
i nvoked the provisions of 42 U S.C. § 1983 for the enforcenent of
his constitutional clains and 42 U.S.C. 8§ 1988(b) for an award of
counsel fees.

When the conplaint was filed in 1997, plaintiff was an
el even year old boy who had been di agnosed with Post Traumatic
Stress Disorder, Myjor Depression, and CGeneralized Anxiety
Di sorder. On Decenber 30, 1995, plaintiff was commtted as an
i npatient to Emma Pendl eton Bradl ey Hospital ("Bradley"), a
psychiatric hospital in Rhode Island. He renained there until
March 11, 1996 when he was transferred to the CRAFT program a
short-termresidential treatnment program operated by Bradl ey on
its grounds. In Cctober 1996, the nedical staff at Bradl ey
recommended that plaintiff be placed in a |ong-termresidenti al
treatment facility. On Cctober 28, 1996, plaintiff's nother
contacted the Department of Children, Youth and Fam lies ("DCYF")
in search of assistance in placing her son in such a program By
Decenber 1996, DCYF determned that plaintiff was eligible for
pl acenent services and funding. DCYF discussed pl acenent options
in January, but those plans were put on hold when plaintiff's
condition regressed. On January 27, 1997, plaintiff was
rehospitalized at Bradley for severe behavior problens. Between
January 27, 1997 and April 9, 1997, staff at Bradley was forced

to restrain plaintiff thirty-six tinmes because of the severity of



hi s behavior, characterized as "out of control™ by Dr. Martin
Bauer nmei ster, a psychiatrist who evaluated plaintiff for
di scharge readi ness.

In March 1997, the parties nmet again to discuss placenent.
In attendance at that neeting were officials from DCYF, staff
fromBradley, plaintiff's nother, and plaintiff's counsel. DCYF
of ficials explained that before a placenent referral could be
finalized, the Providence School Departnent had to accept the
educational portion of the treatnent program DCYF made two
referrals to long-termresidential treatnent prograns on April 8,
1997. John ORiley, a clinical social worker at DCYF with 25
years of experience, explained that the referrals to the Spurw nk
School and the Bl ackstone Children's Honme were nade because he
deened them the nost appropriate progranms for plaintiff. There
were only five residential treatnment prograns in Rhode |sland at
the tinme, and according to O R ley, the other three were | ess
suitable for plaintiff either because he was too young for their
progranms or because their progranms were designed for children
with problens different fromplaintiff’s particular troubles.

Neither facility to which plaintiff was referred by DCYF had
an i medi ate opening, so plaintiff was placed on a waiting |i st
at each. The parties discussed possible out-of-state placenent
for plaintiff, but plaintiff's nother expressed sone concern over
that option, although she did not refuse that possibility
altogether. Before plaintiff cane off one of the waiting |ists,

plaintiff filed an action in this Court on April 25, 1997.



Plaintiff's lawsuit alleged violations of his rights under
t he Due Process O ause of the Fourteenth Amendnent and the
Americans with Disabilities Act. He alleged that DCYF s failure
to place himpronptly in a residential treatnent program
appropriate to his condition violated federal law. Plaintiff's
rational e was that DCYF s inaction violated the ADA s requirenent
that the state place plaintiff in the nost integrated setting
possi bl e, nanely, a residential treatnment facility and not a
psychiatric hospital. The suit sought declaratory and injunctive
relief.

A short tine after the lawsuit was filed, Thomas Bohan,
Executive Director of DCYF, met with ORiley to discuss
plaintiff's situation. On May 1, 1997, DCYF nade two additi onal
referrals for plaintiff, one to Harnmony Hi Il School and one to
t he Harbor School |ocated in Massachusetts. Harnmony Hill had not
been consi dered by DCYF previously because the agency determ ned
that plaintiff was too young for the programthere. After
interviewing plaintiff, Harnony Hi |l accepted himinto its
programon May 30, 1997. Plaintiff entered the facility on June
13, 1997, the sane day that the parties executed a voluntary
pl acenent agreenment. On Septenber 17, 1997, this Court entered a
di smi ssal stipulation bringing to an end plaintiff’s suit. On
that sanme day, plaintiff filed this notion for attorneys’ fees of
$5,175 and costs of $150. Defendants objected to the notion.

The notion for attorneys’ fees was referred to United States

Magi strate Judge Robert W Lovegreen for prelimnary review,



findings and recomended di sposition pursuant to 28 U.S. C.

8§ 636(b)(1)(B) and Local Rule 32(c). After a hearing on the
notion and a review of the subm ssions of the parties, Magistrate
Judge Lovegreen issued a Report and Recommendati on opi ning that
the plaintiff's notion should be dism ssed.

Magi strate Judge Lovegreen based his recommended deci sion on
several grounds. First, he determned that the plaintiff failed
the factual prong of the applicable | egal test for attorneys’
fees, the so-called "catalyst"” test discussed below. Second,

Magi strate Judge Lovegreen determned that plaintiff also failed
t he second prong of that test which requires an inquiry into the
substance of the underlying lawsuit. Finally, Mgistrate Judge
Lovegreen determ ned that plaintiff had provided insufficient

i nformation regardi ng the nature and anount of work done on
plaintiff’s behalf by his attorney. Plaintiff filed an objection
to the Report and Recommendati on, a hearing was held and the
matter was taken under advisenent. It is nowin order for
decision. This Court expressly reserves judgnent on the second
and third grounds for the Magistrate Judge’s reconmended deci sion
because adoption of the Report and Recommendati on on the ground
that plaintiff failed the first, factual elenment of the

"catal yst" test disposes of plaintiff’s notion.

Dl SCUSS| ON

St andard of Revi ew
A district court nmay refer a notion for attorneys’ fees to a

United States Magistrate Judge for disposition. See Fed. R Cv.



P. 54(d)(2)(D). If atinely objectionis filed to the Magistrate
Judge's determ nation of the notion, the district court reviews
t he noti on de novo, because the Federal Rules of Civil Procedure
require that the notion for attorneys' fees be treated "under
Rule 72(b) as if it were a dispositive pretrial matter." See
Fed. R Cv. P. 54(d)(2)(D). Det ermi nati ons nade by magi strate
j udges on dispositive pretrial notions are reviewed de novo by
the district court. See Fed. R Cv. P. 72(b).

I n maki ng a de novo determ nation, the district court "may
accept, reject, or nodify the reconmended deci sion, receive
further evidence, or recommt the matter to the nagi strate judge
with instructions.” Fed. R GCv. P. 72(b); see also 28 U S.C
8§ 636(b)(1). In reviewng a nagi strate judge's recommendati ons,
the district court nust actually review and wei gh the evidence

presented to the magi strate judge, and not nerely rely on the

magi strate judge's report and recomendation. See United States

v. Raddatz, 447 U. S. 667, 675 (1980); Goiosa v. United States,

684 F.2d 176, 178 (1st GCr. 1982); Branch v. Mrtin, 886 F.2d

1043, 1046 (8th GCr. 1989); 12 Charles Alan Wight & Arthur R
MIller, Federal Practice and Procedure § 3070.2, at 382 (2d ed.

1997).
1. Analysis

Under both 42 U S.C. 8§ 1988 and 42 U.S.C. 12205, a
prevailing party may be awarded reasonabl e attorneys’ fees. The
United States Supreme Court has explained that a party has

prevail ed when the resolution of the dispute has nmaterially



altered "the legal relationship of the parties in a manner which

Congress sought to pronpote in the fee statute.” See Texas State

Teachers Ass'n v. Garland Indep. Sch. Dist., 489 U S. 782, 792-93

(1989). This test has been further devel oped by the United
States Court of Appeals for the First Crcuit. Under the
"catalyst" test followed in this circuit, a party may be entitled
to an award of attorneys’ fees if that party can denonstrate that
actions taken by that party in the course of the lawsuit were a
catal yst for producing the success enjoyed by that party. See

Paris v. U S. Dep't of Hous. & Urban Dev., 988 F.2d 236, 241 (1st

Cir. 1993). To denonstrate eligibility for an award of counsel
fees, plaintiff must satisfy both prongs of the catal yst test.

Plaintiff nmust denonstrate "(1) a causal connection between the
litigation and the relief obtained, and (2) that the fee-target

did not act gratuitously.” Quglietti v. Secretary of Health &

Human Servs., 900 F.2d 397, 401 (1st Cr. 1990).

Thus, the first hurdle that plaintiff must clear is factual.
This is where plaintiff fails. Al t hough plaintiff's actions
need not be the sole cause of the resolution, plaintiff nust
denonstrate that to "sone nmeasurable, significant degree" his
actions were "a conpetent producing cause" of the result.
Quglietti, 900 F.2d at 401. The First G rcuit has expl ai ned that
a plaintiff nust denonstrate that his or her actions were "a
necessary and inportant factor in achieving the inprovenents."”

Nadeau v. Hel genpe, 581 F.2d 275, 281 (1st Cir. 1978).

In the process of examning this matter de novo, this Court



has carefully reviewed all of the subm ssions of both parties,

i ncluding the | egal nenoranda and affidavits, as well as the
transcri pt of the hearing before Magistrate Judge Lovegreen. In
addition, this Court has reviewed the supplenental affidavits and
menor anda submtted by both parties. As a result of this review,
this Court concludes that plaintiff has failed to denonstrate the
necessary causal connection between his |awsuit and his eventual
pl acenent in a long-termresidential treatnent facility. This
deficiency is fatal to plaintiff's notion. Therefore, this Court
wi |l dispense with an exam nation of how plaintiff's notion would
fare under the second prong of the catal yst test.

Plaintiff relies on the chronol ogy of his dealings with DCYF
to support his assertion that his |awsuit caused his placenent,
and that but for the |lawsuit, he would have been denied the
services he sought. Plaintiff requested the assistance of DCYF
in Cctober 1996 in securing residence in a long-termtreatnent
facility. DCYF agreed to provide this assistance by making
referrals to suitable facilities in the area. By late May 1997,
plaintiff achieved his goal and was accepted at the Harnony Hil
School. Mere assertion of this chronology is insufficient to
support plaintiff’s causation argunent in light of DCYF s efforts
on plaintiff’s behalf. Al though the sequence of events in the
underlying lawsuit is an inportant factor in this fee dispute, it
is "clearly not [a] definitive factor.” Nadeau, 581 F.2d at 281.
Plaintiff has done little to support his notion beyond reciting

the timng of these events. This recitation is not enough.



In elevating the inportance of plaintiff's own lawsuit in
DCYF' s deci sional process, plaintiff has seriously understated
the efforts taken by the agency long before the lawsuit was filed
to place plaintiff in a long-termfacility. This Court finds
that plaintiff's eventual placenment at Harnmony Hill was the
cul m nation of DCYF s nonths-long conmtnent to plaintiff; and
that plaintiff's lawsuit was not an "inportant and necessary"”
factor in the eventual placenent. This conclusion is supported
by evidence that establishes DCYF' s efforts to place plaintiff in
t he nost suitable program avail abl e.

DCYF made a substantial conmtment to placing plaintiff in a
long-termfacility as early as Decenber 1996 when the agency
approved funding for the placenent. However, records from
Bradl ey indicate that plaintiff experienced behavioral problens
severe enough to require physical restraints on several dozen
occassions from January through early April 1997. As DCYF has
mai nt ai ned, placenent of plaintiff outside of a hospital setting
during this period was inprobable, and was not in plaintiff's
best interests. DCYF s failure to refer plaintiff to a
residential programduring this period did not constitute
unr easonabl e del ay, but was a sound exercise of the agency's
pr of essi onal discretion.

When plaintiff's condition inproved by early April, DCYF
soon nade two referrals to long-termresidential treatnent
prograns. Plaintiff was placed on a waiting list at both

facilities because both facilities were filled to capacity at



that time. These referrals were not made indiscrimnately, but
were made by considering the strengths of each of the five | ong-
termresidential treatnent facilities in Rhode |Island. These
deci sions were made by O Ril ey, a DCYF social worker with severa
decades of experience. ORiley' s decision to not refer plaintiff
to Harnony Hill, the programin which plaintiff was eventually

pl aced, was based on ORiley's determ nation that plaintiff was
too young for that program since DCYF generally avoi ded placing
chil dren under the age of eleven in that program There is no
evi dence that m ght support any other concl usion.

This Court will defer to O R ley's considerabl e experience
in such matters on the question of the suitability of each
facility for plaintiff's needs. Plaintiff has produced no
evi dence that mght lead this Court to believe that what O R |l ey
did was not in plaintiff’s best interests. Al though plaintiff
was placed on waiting lists at both facilities, the record
indicates that the parties expected places to open by the |ate
sumer of that year.

Plaintiff places great inportance on the neeting between
Bohan and O Riley shortly before the referral to Harnony H |l was
made. Plaintiff argues that because this referral was nmade only
after the lawsuit was filed, the lawsuit nust be considered the
causal stinmulus of the Harnmony Hill referral. However, plaintiff
has produced no evidence to support this conclusion, but has
nmerely recited the chronol ogy of these events and asks this Court

to infer the rest. DCYF has a pl ausi bl e explanation for the
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sequence which is supported by Bohan’s affidavit. Bohan expl ains
that while the lawsuit caused himto revisit plaintiff’s case
with ORley, the decision to refer plaintiff to Harnony H |l was
made because, in Bohan’s analysis of plaintiff’s situation,
plaintiff was not so ill-suited for Harmony Hill’s programthat a
referral there would be i nappropriate.

Plaintiff was placed in a long-termresidential treatnent
program due to the efforts of DCYF s staff in approving funding
for the placenment and in referring plaintiff to appropriate
facilities. Plaintiff’s attorney cannot now claimcredit for
pl acing a child when DCYF had been working to that end for
months. The interposition of a lawsuit filed many nonths after
DCYF agreed to assist plaintiff and several weeks after the
agency actually nade two suitable referrals did nothing to change
the fact that DCYF had taken substantial steps to place
plaintiff. Plaintiff has denonstrated no evidence that would
allow this Court to find that DCYF was stonewal ling plaintiff’s
request. To the contrary, the evidence indicates strongly that
DCYF took action to fulfill the obligation it voluntarily
accepted and that the Harnony Hill referral was a result of
DCYF s efforts.

Even if the Court should accept plaintiff’s assertion that
the lawsuit contributed to the placenent, it is clear that
wi thout the lawsuit, plaintiff would have been placed (by
selection froma waiting list) within a short period of tine in

the nost appropriate setting for his needs. The filing of the
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suit contributed little if anything to the eventual result
because all that was gained, at nost, was a placenent in a |ess
suitable facility a little sooner in tinme. Therefore, under any
view of this case, plaintiff’s lawsuit was not an "inportant and
necessary" factor in the final result.

CONCLUSI ON

For the foregoing reasons, the Report and Reconmendati on of
the Magi strate Judge is adopted in part and, therefore, the
plaintiff's nmotion for attorneys’ fees hereby is denied.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Oct ober , 1998
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